AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Federal Communications Commission

or condition alleged in the complaint
not to be just and reasonable. Factual
allegations shall be supported by affi-
davit of a person or persons with actual
knowledge of the facts and exhibits
shall be verified by the person who pre-
pares them. The response, reply, and
other pleadings may be signed by coun-
sel.

(b) The response shall be served on
the complainant and all parties listed
in complainant’s certificate of service.

(c) The reply shall be served on the
respondent and all parties listed in re-
spondent’s certificate of service.

(d) Failure to respond may be deemed
an admission of the material factual
allegations contained in the complaint.

[44 FR 31650, June 1, 1979]

§1.1408 Number of copies and form of
pleadings.

(a) An original and three copies of
the complaint, response, and reply
shall be filed with the Commission.

(b) All papers filed in the complaint
proceeding must be drawn in con-
formity with the requirements of
§§1.49, 1.50 and 1.52.

§1.1409 Commission consideration of
the complaint.

(a) In its consideration of the com-
plaint, response, and reply, the Com-
mission may take notice of any infor-
mation contained in publicly available
filings made by the parties and may ac-
cept, subject to rebuttal, studies that
have been conducted. The Commission
may also request that one or more of
the parties make additional filings or
provide additional information. Where
one of the parties has failed to provide
information required to be provided by
these rules or requested by the Com-
mission, or where costs, values or
amounts are disputed, the Commission
may estimate such costs, values or
amounts it considers reasonable, or
may decide adversely to a party who
has failed to supply requested informa-
tion which is readily available to it, or
both.

(b) The complainant shall have the
burden of establishing a prima facie

§1.1409

case that the rate, term, or condition
is not just and reasonable or that the
denial of access violates 47 U.S.C.
§224(f). If, however, a utility argues
that the proposed rate is lower than its
incremental costs, the utility has the
burden of establishing that such rate is
below the statutory minimum just and
reasonable rate. In a case involving a
denial of access, the utility shall have
the burden of proving that the denial
was lawful, once a prima facie case is
established by the complainant.

(c) The Commission shall determine
whether the rate, term or condition
complained of is just and reasonable.
For the purposes of this paragraph, a
rate is just and reasonable if it assures
a utility the recovery of not less than
the additional costs of providing pole
attachments, nor more than an amount
determined by multiplying the per-
centage of the total usable space, or
the percentage of the total duct or con-
duit capacity, which is occupied by the
pole attachment by the sum of the op-
erating expenses and actual capital
costs of the utility attributable to the
entire pole, duct, conduit, or right-of-
way.

(d) The Commission shall deny the
complaint if it determines that the
complainant has not established a
prima facie case, or that the rate, term
or condition is just and reasonable, or
that the denial of access was lawful.

(e) When parties fail to resolve a dis-
pute regarding charges for pole attach-
ments and the Commission’s complaint
procedures under Section 1.1404 are in-
voked, the Commission will apply the
following formulas for determining a
maximum just and reasonable rate:

(1) The following formula shall apply
to attachments to poles by cable opera-
tors providing cable services. This for-
mula shall also apply to attachments
to poles by any telecommunications
carrier (to the extent such carrier is
not a party to a pole attachment agree-
ment) or cable operator providing tele-
communications services until Feb-
ruary 8, 2001:
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§1.1409

Maximum
Rate

Where

Net Cost of

= Space Factor x a Bare Pole

47 CFR Ch. 1 (10-1-11 Edition)

Carrying
Charge Rate

Space Occupied by Attachment

Space =
Factor

(2) With respect to attachments to
poles by any telecommunications car-
rier or cable operator providing tele-
communications services, the max-
imum just and reasonable rate shall be
the higher of the rate yielded by para-
graphs (e)(2)(i) or (e)(2)(ii) of this sec-
tion.

(i) The following formula applies to
the extent that it yields a rate higher

Space

Occupied

+

Total Usable Space

than that yielded by the applicable for-
mula in paragraph 1.1409(e)(2)(ii) of this
section:

Rate = Space Factor x Cost

Where Cost

in Urbanized Service Areas = 0.66 x (Net Cost
of a Bare Pole x Carrying Charge Rate)

in Non-Urbanized Service Areas = 0.44 x (Net
Cost of a Bare Pole x Carrying Charge
Rate).

2 » Unusable Space
3 No.of Attaching Entities

Where Space Factor =

(ii) The following formula applies to
the extent that it yields a rate higher
than that yielded by the applicable for-

Pole Height

mula in paragraph 1.1409(e)(2)(i) of this
section:

Maintenance and Administrative

Rate = Space Factor X Net Cost of a Bare Pole x

Carrying Charge Rate
Space N 2 o Unusable Space
Occupied 3 No.of Attaching Entities
Where Space Factor = -
Pole Height

(3) The following formula shall apply
to attachments to conduit by cable op-

erators and telecommunications car-

riers:
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Federal Communications Commission §1.1411
Maximum ; Carrying
Rate per :|: 1 « 1 Duct :| « {l\]l;ﬁc?qf Net Conduit Investment « Charge
Linear ft/m. LNumberof Ducts No. of Inner Ducts 5 System Duct Length (ft./m.) Rate
(Percentage of Conduit Capacity) (Net Linear Cost of a Conduit)
simplified as:
Maximum Rate 1 Duct y Net Conduit Investment Célﬁrymg
. = arge
Per Linear ft./m. ™ No, of Inner Ducts ~ System Duct Length (ft./m.) Rate

If no inner-duct is installed the frac-
tion, ‘1 Duct divided by the No. of
Inner-Ducts’ is presumed to be %4.

(f) Paragraph (e)(2) of this section
shall become effective February 8, 2001
(i.e., five years after the effective date
of the Telecommunications Act of
1996). Any increase in the rates for pole
attachments that results from the
adoption of such regulations shall be
phased in over a period of five years be-
ginning on the effective date of such
regulations in equal annual incre-
ments. The five-year phase-in is to
apply to rate increases only. Rate re-
ductions are to be implemented imme-
diately. The determination of any rate
increase shall be based on data cur-
rently available at the time of the cal-
culation of the rate increase.

[43 FR 36094, Aug. 15, 1978, as amended at 52
FR 31770, Aug. 24, 1987; 61 FR 43025, Aug. 20,
1996; 61 FR 45619, Aug. 29, 1996; 63 FR 12025,
Mar. 12, 1998; 656 FR 31282, May 17, 2000; 66 FR
34580, June 29, 2001; 76 FR 26639, May 9, 2011]

§1.1410 Remedies.

If the Commission determines that
the rate, term, or condition complained
of is not just and reasonable, it may
prescribe a just and reasonable rate,
term, or condition and may:

(a) If the Commission determines
that the rate, term, or condition com-
plained of is not just and reasonable, it
may prescribe a just and reasonable
rate, term, or condition and may:

(1) Terminate the unjust and/or un-
reasonable rate, term, or condition;

(2) Substitute in the pole attachment
agreement the just and reasonable
rate, term, or condition established by
the Commission;

(3) Order a refund, or payment, if ap-
propriate. The refund or payment will
normally be the difference between the
amount paid under the unjust and/or
unreasonable rate, term, or condition
and the amount that would have been
paid under the rate, term, or condition
established by the Commission, plus in-
terest, consistent with the applicable
statute of limitations; and

(b) If the Commission determines
that access to a pole, duct, conduit, or
right-of-way has been unlawfully de-
nied or delayed, it may order that ac-
cess be permitted within a specified
time frame and in accordance with
specified rates, terms, and conditions.

(c) Order a refund, or payment, if ap-
propriate. The refund or payment will
normally be the difference between the
amount paid under the unjust and/or
unreasonable rate, term, or condition
and the amount that would have been
paid under the rate, term, or condition
established by the Commission from
the date that the complaint, as accept-
able, was filed, plus interest.

[44 FR 31650, June 1, 1979, as amended at 76
FR 26639, May 9, 2011]

§1.1411 Meetings and hearings.

The Commission may decide each
complaint upon the filings and infor-
mation before it, may require one or
more informal meetings with the par-
ties to clarify the issues or to consider
settlement of the dispute, or may, in
its discretion, order evidentiary proce-
dures upon any issues it finds to have
been raised by the filings.

319



		Superintendent of Documents
	2014-08-14T08:00:41-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




